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Arising out of Order-in-Original: AHM-CEX-003-ADC-MLM-047-15-16 Date: 26.02.2016
Issued by: Additional Commissioner, Central Excise, Din: Kadi, A'bad-Il.
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Name & Address of the Appellant & Respondent
M/s. Gopinath Chem-Tech Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occLr in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) - In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) - In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there uncer and such order is passed by the
Commissioner (Appeals) on of after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate ir Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of-
the OlO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. -
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The revision application shall be accompanied by a fee of Fs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
(1) S ST geh SfRrTa, 1944 @ HRT 36— U0/ 35—F B el
Under Section 358/ 35E of CEA, 1944 an appeal lies t0 :-
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(@) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac

respectively in the form of crossed bank draft in favour of Asstt. Registar of a pranch of any

nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeliant

" Tribunal or the one application to the Central Govt. As ths case may be, is filled to avoid

scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-1 item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(M) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance {No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie. before the Tribunal on
payment of 10% of.the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s Gopinath Chem Tech Ltd, Shed No.470, Kundal,
Taluka-Kadi, District Mehasana (Gujarat) [hereinafter referred to as “‘the appellant”™] against
Order-in-Original No.AHM-CEX-003-ADC—MLM-047-15—16 Jated 26.02.2016 [hereinafter
referred to as “the impugned order’] passed by the Additional Commissioner, Central Excise.

Ahmedabad-111 [hereinafter referred to as “the adjudicating authority’].

2. On the basis of CERA Audit objection, a show cause notice dated 01.12.2014. pertaining
to the period of 2008-09 to 2012-13 was issued to the appellant, allege that [i] the appellant had
taken Cenvat credit of Rs.8,74,781/-on the strength of invalid documents viz. challan under
which service tax was paid by the head office who had not registered under Input Service
Distributor (ISD), which is not admissible as per sub Rule 2 of Rule 4 A of Service Tax Rules.
1994; and [ii] out of the said amount, Rs.8,67,828/- pertains to the service tax paid by the head
office on Commission paid to sales to overseas sales which is not fall under the purview of
definition of input service under Rule 2(1) of the Cenvat Credit Rules, 2004. Vide the impugned
order, the adjudicating authority has confirmed the demand with interest and imposed penalty of
Rs.6,23,181/- for the period upto 08.04.2011 and Rs.1,25,800/- (50% of credit taken) for

remaining period.

3. Being aggrieved, the appellant has filed the present appeal mainly on the following
grounds that the case was decided without granting principle of natural justice; that the
adjudicating authority has decided the case ex-parte without hearing them; that the credit taken
on the basis of challan which is allowable. They also stated that the credit under dispute is

eligible to them in view of Gujarat High Court’s decision in case of M/s Cadila Health Care.

4. Personal hearing in the matter was held. on 19.04.2017. Shri Raj K Vyas, Advocalc

appeared for the same and reiterated the grounds of appeal.

5. 1 have carefully gone through the facts of the case and submissions made by the

appellant. The following issues to be decided in the matter:

(a) The Cenvat credit of Rs.8.74,781/-taken on the strengzh of invalid documents viz. challan
under which service tax was paid by the head office who had not registered under Input
Service Distributor (ISD) is admissible as per sub Rule 2 of Rule 4 A of Service Tax
Rules, 1994; and ,

(b) whether the Cenvat credit of Rs.8,67,828/- taken ty the appellant which was paid by
their head office on Commission paid to sales agent {D OVerseas sales is admissible under
Rule 2(1) of the Cenvat Credit Rules, 2004. '

6. At the outset. T observe that the adjudicating authority has denied the total credit of
Cenvat taken by the appellant mentioned at (a) above on the grounds that the payment of service
was made by head office of the appellant who had distributed the credit as and ISD without
obtaini'ng Registration as an ISD and the appellant has taken the said credit on the strength of
challan showing payment of service tax which is an invalid document. As regards (b) above. |

observer that the adjudicating authority has denied the credit on 'fh&g’rbh,ﬁdsihal the service
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relating to Commission paid to sale agent does not fall within the ambit of definition of “input

service” given under Rule 2(1) of Cenvat Credit Rules, 2004.

7. The appellant has argued that they have not given principles of natural justice and
decided the matter ex-parte without hearing them. The adjudicating authority has contended the
appellant was given three chances for appearing personal hearing as per Section 33 A of Central
Excise Act, 1944, however, they did not turn up for the same. Hznce, the appeal was decided on

merit.

9. . Iobserve that undoubtedly, Section 33-A (2) provides ar: embargo upon the power of the
adjudicating authority to adjourn the matter and for more thar. three times at the request ol a
party to a proceedings. 1 observe that the appellant was attorded three personal hearings and once
they sought adjournment. In these circumstances, I feel that the appellant should have been
afforded another opportunity of personal hearing so as 10 explain their defence in person. In
consideration of the aforesaid facts, without entering into any juestion on merits of the case in
question, 1 am of the considered view (hat principles of natura. justice have not been complied. |
The impugned order is thus set aside and the matter is remanded to the adjudicating authority for
fresh adjudication. Needless to say that the appellants would be given an opportunity to appear
before the adjudicating authority, who will co-operate in all resoects and would not seek uncalled

for and unnecessary adjournment. With the above observations, the appeal is allowed by way ol

remand.
10.  The appeal stand disposed of in above terms. 1 ()
1
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Date: 29052017
Attested .

iy 1T
(Mohanan V.V) :
Superintendent (Appeal-I)

Central Excise, Ahmedabad

BY R.P.A.D.

To,

M/s Gopinath Chem Tech Ltd,

Shed No.470, Kundal, Taluka-Kadi,
District Mehasana (Gujarat)

Copy to: T
1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

7. The Commissioner of Central Excise. Ahmedabad-I1I1.

3. I'he Additional Commissioner(Systems) Central Excise. Ahmedabad - 111

4. The Additional Commissioner, Central Excise, Ahmedabad-I11
5 The AC/DC, Central Excise, Kadi Division

\_6-Guard file _
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