
0

0

Ree sra .&l. rI
: irga (gr4he -i) r arufaa, aft Gara ye,

: ~ .=c (."J ~ cRi I ~ \ii 'ffcA" , ti I ti crf 'iIt! (."J, cft fB:I ~cfrl"I¢ cB" LfNf, : -- ,ru
: riarar$l, rsnarard 380015.: 9/,)

-----------------. ------------------------------------------------------------------------1 r
cp ~~: File No: V2(29)28/Ahd-lll/2016-17i'Appea~,l,\,

~ ~~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-031-17-18

~ Date : 29.05.2017 ufRT ffl <lit cITTruf Dale of Issue~r Ir
~ Ycm~@R ~ (~-1) m "Cflfta- ~ I
Passed by Shri Uma Shanker Commissioner (Appeals-l)Ahmedabad

GTgai, as€hrul yen, Iziz cillci-111 3111cfdli:1ll &RT \J'fM
pc 3mTr i f4if: yfGd

Arising out of Order-in-Original: AHM-CEX-003-ADC-MLM-047-15-16 Date: 26.02.2016
Issued by: Additional Commissioner, Central Excise, Din: Kadi, A'bad-111.

\:l-l4"1t>lc/5df ~ l,lfc,ct1c.f1 c/JT rf1li ~ LfdT

Name & Address of the Appellant & Respondent

M/s. Gopinath Chem-Tech Ltd.

al{ arf ga 3rfl 3mar arias 3rjramar ? it a zr sat # uf qenferf f
a ·Tg er 3rf@rant at 3@la zn yatrv am4a wgda vraat & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'BlW ftxcblx cBT :fRJ!ffOT~ :
Revision application to Government of India :

(1) air€tr qraa zc 3rf@)fr, 1994 c#l- IElffi ~~~ Tfq- 'l=ffl1C1T cB' 6fR if
~ IElm cB1' "3'q-lE!ffi * >fQTl=f :cRw a siafa yaterur mlaea '3ra #fa, rdal,
f@a +iacazu, zlua fmr, aft if#a, a ha "BcR, 'ffi1G wf, ~ ~ : 110001 cB1'
c#l- \JfAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ c#l- 6Tf.t cB' ~- if ~ ~ 6Tf.t c/51'<-<SII~ B fcITTfr -~0-silll'< ITT 3Ri c/51-<'<SII~
if ITT fa4l qugr( a rrsrrr ima ura y mmrf if, ITT fcITTfr -~u;g1i11x ITT~ if
'cfIB cIB fcITTfr c/51'<-<SII~ B ITT fcITTfr 1-1°-sPII'< B 'ITT~ t 4faau hr g{ el I

(ii) In case of any loss of goods where the loss occLr in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whethe, in a factory or in a warehouse.

(g) and # as fh4 lg zu reg Raffa r u u ma faff i vqtr zyce
a ma W 3qr;a yea mlcmi ii cit and are fat rg z lg Plllffflctr
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(TT) zf? zgrea r yr fa; fr 'BlW # al (tr zur a)) Ruf fr +Ta
area zt

(C) · In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .,±.
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£:T 3:ifui:r '3tl\ I G'i c#l" '3tll I G'i ~ cf> :f@A a fa wit s@ af mt #t r{ ? 3ffian± Git z rt qi fm a gulf# 3zg, 3r4taart uRa at +1 TI
are fa tffzm (i.2) 1998 t1m 109 &RT~~ 1TC!" "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there uncer and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(2) Rf3r4at # mer si vicara yd al4 6T?1 II '3°fffi cni:r mm w=ril 2001-
-ctrx=r 'TffiA at ug aili ica+a van ya ala vnar &l m 1 ooo; - c#I" -ctrx=r 'TffiA c#r
GgIThe revision application shall be accompanied by a fee of Es.200/- where the amount involved is ·O
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

(1) a sara zc (3rat) Ruma8, 2001 cfi frml=f g cfi 3@1TTf fc!Plf4cc m ~
~-s if t 4fit , fa am2 a uf am2r hf fa#is a m.:r 'l--{Tff cfi -ifrm 1FT-~ ~
3r4ta am?r t at-at ,Rii a an Ufa amaa fan rt fey 6 arra s.
qaqgftf i+fa err 3s-< fefRa #t # par d # mer €tr-s arar #6t if
ft eh# afg IThe above application shall be made in duplicate ir Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of.
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.

4ta za, #hr snz[ca vi ara 3n4Rt; =maf@raw a uf r9­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) tr 3qr«a green 3rfefu, 1944 cITT 'cfRT 35- uo~/35-~ cfi 3@1Rf :­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380 016.

g) a4tr sat«a zyce (sr@la) Parra8, 2oo1 4t err o a siaf ra sg-3 fffa ()
fag arr 3ft#ta urafrawi at nu{ r@ fag 3r@ fay ng 3mar at ar fl fa
i snr grca #t in, ans 6t l=ffTT 3IR "WTf<TT Tnr giftus Ga U '3°fffi cn!=f 'g cffi1
Tg 1000 /- ffi ~ mTfr I sf sun zca #t ni, an #t l=ffTT 3IR "WTf<TT Tr:rf ~
a s al4 u so al aa it at q; so0o/- l 34Gt ztf1 ui sue yen t l=fM.
~ cITT l=ffTT 3IR "WTim +tat ifu so era z Um#a sqrt ? azi u; 10000/- -ctrff
~ mTfr I cITT ffi x-lf5lllc!i xM{clx cfi ".-JTB "ff ~'8!1f¢ct tcfi ~ cfi x'lCf if °WitT cITT "G'friT I 1:15
~ ~ x~ cfi fcITT:fr -;:rrfi:m ,mJGJPlcfl af'5f cfi tcfi c#r ~ cpf m

(tfi) 3N@f cfi ~ if ml--\1 zqcn, #ta Gara zc vi ara 3n4fl#tu mu,@rav
(free) st ufa 2Ru 9fear, rsnrara i sit--2o, =q #c zrRra arnss, anvil T,

31f5l--t c;l~I c;-380016.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs. 10,000/­
where amount of duty I penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any '
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

.' ,;.t_. ,,
·-- --- .-;
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(3) zufe zu am? a{ pa snr?zit <ITT ffiTW "8ml t at r@ta ailezr cfi fu"C( 1:lml <ITT~~
ir fur u alRk; < oz cfi 1?m ~ 'I-TT fcn fuxm i:ra't cpR a aa 8 fr zuenfenf 3r@<azr
;:mm~ al ga 3r9 q €ta var at va am2a fr ulmf i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact thai the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nlq1au yea 3rfefu 197o zren igit@r #~-1 cfi 3TT'fT@~~~
sq 3ma zn +pa 3rag zqenReff Rfu qf@ant a am? rat #t v if T
xti.6.50 W cf5l .-lJllllC'lll ~ fvR; c¥TT iPJT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za sit #if@ mi at isru av ar frrlflTT c#t 3jh fl ear 3naff f0at rat &
'GTI" v#tr zcn, at sq1a zea vi hara 3r9#tu uurf@raw (qr1ff@f@) fr, 1982 Tt
Rf%a t1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)a area, he&tzr 3urz eraviarm 3r@4tzruf@raw (g@in h #f 3rhai h marcit vi
Mc4hr 35=nz Ga 31f@)fr, &&yy Rt err 39n a3inf fa+train-2) 3rf@1f€7zr# 2a&y(«9 &t
izm 29)Raia:. o.a.2a&y 5itRfRr3rffua, «&&ysmt cs h3iauaa aftr[#t
n£&, atfrR a{ qa.tr sam aer 3raf, arafs nr a 3iaa sr sr sr art
3)f@a2u ufraaataua 3rf@as zt
a#%tzr5euT area viParh 3-@<lIB"-a:rm fclw 'J]1J~,, 'JT~ ~rrfcFrc;r t

(il mu 11 ~ m- 3-@<lIB fc:r~m
(I) had sm RR a we naar
(Iii) hrlz sa fr4rah h fer# 6 m- 3-@<lIB ~m

_. 3mit aqrf zrz fh <T ITmuan f4rr (gi. 2) 31f@1f@7z1a, 2014s 3war qa f@n@3rd«fr hf@rnrt h
a farrier parer3rs#fvi 370rat rap?i?ttl .

0

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sa 3r2grhuf 3rd uf@rawhmasi green 3rzrar razrvs Rafa ita arr fnz gee
h 1ooaru3il srzihavsfaR@a it zraavh 10% 4m1arr wRtsmat l
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of.the duty demanded where duty o: duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

F No.V2(29)28/Ahde-III/16-17/A.l

" .a

This appeal has been filed by Mis Gopinath Chem Tech Ltd, Shed No.470, Kundal,

Taluka-Kadi, District Mehasana (Gujarat) [hereinafter referred to as "the appellant"] against

Order-in-Original No.AI-IM-CEX-003-ADC-MLM-047-15-16 ::lated 26.02.2016 [hereinafter

referred to as "the impugned order'] passed by the Additional Commissioner, Central Excise.

Ahmedabad-III [hereinafter referred to as "the adjudicating authority'].

2. On the basis of CERA Audit objection, a show cause notice dated 01.12.2014. pertaining

to the period of 2008-09 to 2012-13 was issued to the appellant, allege that [i] the appellant had

taken Cenvat credit of Rs.8,74,781/-on the strength of invalid documents viz. challan under

which service tax was paid by the head office who had not registered under Input Service

Distributor (ISD), which is not admissible as per sub Rule 2 of Rule 4 A of Service Tax Rules.

1994; and [ii] out of the said amount, Rs.8,67,828/- pertains to the service tax paid by the head

office on Commission paid to sales to overseas sales which is not fall under the purview of

definition of input service under Rule 2(I) of the Cenvat Credit Rules, 2004. Vide the impugned

order, the adjudicating authority has confirmed the demand with interest and imposed penalty or
Rs.6,23,181/- for the period upto 08.04.2011 and Rs.1,25,800/- (50% of credit taken) for

remaining period.

3. Being aggrieved, the appellant has filed the present appeal mainly on the following

grounds that the case was decided without granting principle of natural justice; that the

adjudicating authority has decided the case ex-parte without hearing them; that the credit taken

on the basis of challan which is allowable. They also stated that the credit under dispute is

eligible to them in view of Gujarat High Court's decision in case of MIs Cadila Health Care.

4. Personal hearing in the matter was held on 19.04.2017. Shri Raj K Vyas. Advocate

appeared for the same and reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case and submissions made by the

appellant. The following issues to be decided in the matter:

(a) The Cenvat credit of Rs.8,74,781/-taken on the strengc.h of invalid documents viz. challan
under which service tax was paid by the head office who had not registered under Input
Service Distributor (ISD) is admissible as per sub Rule 2 of Rule 4 A of Service Tax

Rules, 1994; and
(b) whether the Cenvat credit of Rs.8,67,828/- taken l::y the appellant which was paid by

their head office on Commission paid to sales agent to overseas sales is admissible under
Rule 2@) of the Cenvat Credit Rules, 2004.

6. At the outset. I observe that the adjudicating authority has denied the total credit ol

Cenvat taken by the appellant mentioned at (a) above on the grounds that the payment of service

was made by head office of the appellant who had distributed the credit as and ISD without

obtaining Registration as an ISD and the appellant has taken the said credit on the strength or

challan showing payment of service tax which is an invalid document. s regards (b) above. l

observer that the adjudicating authority has denied the credit on the_grounds:;that the service

)

0

o·
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relating to Commission paid to sale agent does not fall within the ambit of definition of "input

service" given under Rule 2(1) of Cenvat Credit Rules, 2004.

7. The appellant has argued that they have not given principles of natural justice and

decided the matter ex-parte without hearing them. The adjudicating authority has contended the

appellant was given three chances for appearing personal hearing as per Section 33 A or Central

Excise Act, 1944, however, they did not turn up for the same. Hence, the appeal was decided on

merit.

9.. I observe that undoubtedly, Section 33-A (2) provides ar: embargo upon the power or the

adjudicating authority to adjourn the matter and for more thar. three times at the request Ol d

party to a proceedings. l observe that the appellant was afforded three personal hearings and once

they sought adjournment. In these circumstances, I feel that the appellant should have been

afforded another opportunity of personal hearing so as to explain their defence in person. In

consideration of the aforesaid facts, without entering into any question on merits of the case in

question, I am of the considered view that principles of natura. justice have not been complied.

The impugned order is thus set aside and the matter is remanded to the adjudicating authority for

fresh adjudication. Needless to say that the appellants would be given an opportunity to appear

before the adjudicating authority, who will co-operate in all resects and would not seek uncalled

for and unnecessary adjournment. With the above observations, the appeal is allowed by way or

remand.

10. The appeal stand disposed of in above terms. »v@
(5arr gin)

3rzgn (3r4lee - 1)

Date: 27/05/2017

0

Attested

2let
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To,
MIs Gopinath Chem Tech Ltd,
Shed No.470, Kundal, Taluka-Kadi,
District Mehasana (Gujarat)

Copy to:
1. The Chief Commissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise. Ahmedabad-III.
3. The Additional Commissioner(Systems) Central Excise. Ahmedabad - Ill
4. The Additional Commissioner, Central Excise, Ahmedab:1cl-1II
5. The AC/DC, Central Excise, Kadi Division

_6.Guard file
7.P.A




